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A NEW THEORY OF POSITIVE LAW

J. MOKRE
Barat College, Lake Forest

It may be useful to begin with an
analysis of the title. The first thing
to do is to deny that this theory is
completely new. My own ideas
about it are by now about fifteen
vears old and are essentially a con-
tribution to the so ecalled ‘‘Aus-

trian’’ or ‘‘Viennese Schcol’’ of a
““Pure Theory of Law’ which
originated with H. Kelsen, now

teaching at the University of Cali-
fornia. '

The next step is to limit the con-
cept of law. This word may be
used in the most general sense to
denote any kind of relationship.
This usage we can find in the world
of being as in chemical or socio-
logical, in mathematical or logical
laws, the first two examples dealing
with real, the last two with ideal
objeets. Some relationships in this
sphere are objectively correct (as
we hope), others are not, and again
others were perhaps never meant to
be so.

There is another group of rela-
tionships referring not to what is,
the being, but to what ought to be,
the ‘‘oughtness’’. Again laws of
this kind may be objectively cor-
rect, as by definition ethical or nat-
ural laws are, or they may express
only certain demands as proposals
in social polities, proposed bills or
for that matter mores, customary
laws or statutory laws. And finally
this form may be used just in a
playful or joking way. To distin-
eguish this type from the first we
speak of ‘‘norms.”’

There is a fundamental difference
between the two kinds of laws.
Being may be a reality, oughtness
never is. Our real behavior may
of course conform to it as when we

comply with a norm, but this be-
havior itself is not the oughtness.
The latter continues to exist even
if we constantly violate the norm.
The norm, therefore, cannot be
checked with reality, it ecan, how-
ever, be compared with the objee-
tively correct ethical norm. If it
conforms to it we call this particu-
lar normative law ‘‘just’’, other-
wise ‘“‘unjust’’. The word ‘‘theory’”’
in the title means that this discus-
sion will not follow the axiological
line of evaluating laws according
to what they ought to be but will
only deal with the logical question
what law is. And we shall be con-
cerned only with normative laws
frcm now on.

In faet we shall narrow the scope
of our investigation once more to
what may be called ‘‘juridical
laws’'. Suppose we read a treatise
on the sociology of property, what
thig institution is and what its ef-
fects are; or we may read the
seventh commandment and a pro-
posal telling us that the institution
of property should be preserved, or
may be that it should be abolished;
finally we may read that part of
Ancient Roman criminal law which
deals with theft, a bill cn this sub-
ject discussed in Congress, and the
existing law on theft in the present
day French eriminal code.

We shall soon be able to dis-
tinguish between these various
cases. The first case (sociology of
property) deals only with what is,
all the others refer to norms, the
seventh commandment to an ethiecal
norm, the proposal of a writer on
social polities to the personal opin-
ion of its author as to what ought
to be. Both make demands on
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human behavior but are noncom-
mital as to what reaction should
take place if the commanding norm
is not complied with. It is precisely
the presence of such a sanctioning
norm which distinguishes the last
three cases from the preceding ones.
All the examples may possibly deal
with the same content. It is, there-
fore, not the content but the formal
element of combination of a com-
manding norm with a sanctioning
norm that is eharacteristic of juri-
dical law. The most general form
of it would be: ‘““A demands B,
and if B does not take place and C
happens D is demanded’’. What-
ever I may substitute for the vari-
ables A, B, C, D, e.g. in order to give
examples, the result will always be
an element of juridical law. It may
seem surprising that I can ‘‘manu-
facture’ it that way at will. And
I can actually do so but I am not
vet a ‘“‘law maker’’ because I can-
not so simply ‘‘manufacture’’ posi-
tive law.

For not every juridical law is posi-
tive law. In the examples given
before we can be rather sure that
the existing French law will be
called so and that the example I
write down will not. There might
be some dispute about the two
others and probably more inclina-
tion to call the law of Ancient Rome
positive than the unfinished bill in
Congress. Why?

‘We may say that the present day
French law on theft is being actual-
ized, that is prevailingly obeyed.
That does not mean that theft does
not occur. It may even be very
frequent so that we could not speak
of a prevailing fulfillment of the
commanding norm. The law, how-
ever, does not cease to be positive
even in this case so long as at least
the sanctioning norm is prevailing-
ly fulfilled, that is by court action
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against the violation of the com-
manding norm.

There seems, however, to be one
more requirement for positivity be-
side actualization (prevailing ful-
fillment). If I write down jokingly
or just for demonstration’s sake a
hypothetical juridical law, it ecould
happen that this particular demand
is (by chance) fulfilled. This will
probably be the case if the com-
manding norm demands a behavior
which is usually being observed
anyway, for instance eertain habits
and fashions as wearing straw hats
from a certain date on ete. Never-
theless we would not speak of posi-
tive law because it was never meant
to be taken seriously. Thus we have
to add for positivity another ele-
ment to actualization. Positive law
must also be ‘‘given,’’ i.e. somebody
must demand it seriously. That
may happen in a family if father or
the older brother says: ‘‘Do it or
else..... " Such demand has the
form of a double-norm of juridical
law and if meant seriously and
obeyed makes for an atmosphere of
““‘legalism’’. It may be the case
when a monarch or dictator or for
that mateer a legislative assembly,
issues laws. It is surprising but un-
avoidable that positivity, therefore,
rests in part on a psychologieal ele-
ment, the serious intention of the
law giver. Only because in most
cases there is no doubt about it, it
is as a rule not mentioned explicitly.
But it may play a quite important
part in problems of interpretation.

This investigation has been car-
ried on so far with respect to a
single juridical norm. Very often
it is not worded so plainly but its
elements must be assembled from
various parts of a law system, un-
sanetioned norms must be elimin-
ated as merely moral appeals with-
cut juridical relevance ete. .. Now
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just what is the element of eoher-
ence between the norms of a law
system. They may be interdepend-
ent through ‘‘logical implication’’ so
that the content of the lower norm
B may be logically derived from the
content of a higher norm A. Or
the higher norm A may only point
to another aet of norm giving and
declare what is demanded by that
norm B ought to be done. This
merely ‘* functional implication’’ is
the case of ‘‘delegation of norms’’.
This happens for instance if father
declares what mother says should
be done; or if the constitution de-
fines how ordinary laws can be
made or how administrative regu-
lations can be derived from ordin-
ary laws; or if international law
defines the conditions for the
recognition of a state (and its law
system) as an entity of internation-
al law.

The result is a seale of strata of
laws: ‘“‘Laws ' agreed upon by con-
tracting people, by-laws of associa-
tions, laws of municipalities, coun-
ties, states, federal states, the
family of nations, each of them gov-
erning the legal relations, “‘down-
wards’’, free in its own sphere and
subjected to regulations from high-
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er strata. The result is a ‘‘pyra-
mid’’ of strata of law and groups of
people subjected to them. The
‘‘state’” is only one group among
them, theoretically not distin-
guished in essence from the others
and not endowed originally with
any quasi-mystical competence,
called sovereignty. As long as it
remains in the framework of in-
ternational law it has only as much
competence as the international law
gives to its members. It is only a
logical consequence that absolute
sovereignty can exist only on the
highest level of international law or
(if there is such a thing) in groups
outside of it. As far as the inter-
national law is in operation, a
““world government’’ is already in
operation. We may try to enlarge
its secope but we do not have to
ereate it. On the other hand we do
not need to destroy the sovereignty
of states because it is not existent,
we can destroy only the erroneous
belief in it.

In this way the pure theory of
law may help to pave theoretically
the way to the one world for which
mankind is headed if it is not eoing
to be lost.




